5.  If a violation is established, was it significant and
substantial?

6.  If a violation is established, what is the appropriate
penalty?

CONCLUSIONS OF LAW
VIOLATION

Rushton concedes that it was not complying with the
provisions of the roof control plan set out in Option "B" of
Drawing No. 8, but argues that the double row of posts in the
drawing was not intended to define "where the timbers were going
to be, but the point at which they would end."  (Tr. 102.)
Whatever Rushtonfs intention, it seems clear to me that the
drawing contemplates mining the two pillars from separate entries
in alternate cuts, and not from the crosscut.  If the breaker
posts were installed in accordance with the drawing it would not
be possible to mine the two pillars from the crosscut.  Neither
safety precaution No. 37 nor safety precaution No. 46 is
inconsistent with this interpretation of Drawing No. 8.  On the
contrary, safety precaution 37 requires two rows of breaker posts
"across each opening leading to pillared areas, and such posts
shall be installed before production from the split to be
protected is started."  I would interpret this to prohibit mining
two pillars from a single roadway which would require the
continuous miner to pass an opening in a pillar.  I conclude that
the mining method followed by Rushton and cited here was
violative of the approved roof control plan.

DIMINUTION OF SAFETY DEFENSE

Rushton argues that compliance with the Inspector's
interpretation of the roof control plan would result in a
diminution of safety for the miners involved.  Both the section
foreman and the miner operator testified that it would be less
safe to approach the pillar from the entry than it was from the .
crosscut.  The miner operator stated that his, vision was better
approaching from the crosscut.  Rushton did not, however, rebut
the Inspector's testimony that the miner approaching from the
crosscut would be passing an opening in the second pillarr where
the roof is weakened, to take the final cut in the first pillar.
In the inspector's opinion, this practice poses a serioius hazard
to the miner operator.  I accept the inspector's judgment on this
question, and conclude that this hazard outweighs any hazard
occasioned by approaching each pillar from the entry.  I conclude
that Respondent has failed to establish a diminution of safety
defense.

803     The pillars   are to be
